BARINGO COUNTY ASSEMBLY

THE HANSARD

The House met on Wednesday 15th March 2017 at 2:55PM

The Temporary Speaker (Hon. Chemjor) on Chair

PRAYERS
The Speaker (Hon. Chemjor): Clerk can we proceed.
MOTION
amendments on baringo County Assembly staff car loan 
and mortgage scheme fund regulation 2017

The Speaker (Hon. Chemjor): Hon. Cheptai proceed.

Hon. Cheptai: Mr. Speaker I stand to move a motion on the report of the Committee on the delegated County Legislation on the proposed amendments to the Baringo County Assembly staff car loan and mortgage scheme fund regulation 2017.

Mr. Speaker the committee on delegated County Legislation received proposed amendments to the County Assembly car loan and mortgagescheme fund regulations 2016 that were considered by the office of the controller of budget and to be necessary for the effective utilization or actualization of the fund.
Mr. Speaker it is instructive to know that the provision of car loan and mortgage facility for staff in County Government is a fruit for devolution and the need to improve the livelihood and standards of staff in the County Governments.
Mr. Speaker below is thecomposition of the committee which I will not read. Mr. Speaker on the acknowledgements, the committee is a live to the immense contributions and support accorded to it by the members of the County Assembly through their concern and contribution. Their immense contribution cannot be over looked.
On behalf of the Committee Members, I wish to extend our sincere appreciation for the invaluable support accorded to the Committee by your Office and the Office of the Clerk to ensure that the Committee delivers on its mandate. 
Mr. Speaker Sir, I would also like to sincerely thank Members of the Committee on Delegated County Legislation and the secretariat for the commitment exhibited during the scrutinizing of the Regulations and the compiling this report.Finally, Mr. Speaker Sir, it is now my pleasure, on behalf of the committee to present this report to the House for adoption.
Mr. Speaker Sir, Section 13 of the Statutory Instruments Act 2013 which has guided the provisions of Standing Order 192of the Baringo County Assembly Standing Orders provides for the procedure to be followed while dealing with the Statutory Instruments. 
Under the circumstances in review, the PFM Act section 116 provides for the creation of funds by the County Executive Committee Member for Finance and Economic Planning under which the regulations are made. This Act is the Parent law in regard to the scrutiny of this regulations.
Mr. Speaker Sir,the Public Finance Management Act 2012 section116 provides that; a County Government, or Mr. Speaker maybe those are normal standards that maybe Members cango through, I can just go tothe last point on that.
Mr. Speaker, this House has in the past found in similar circumstances of reviewing a regulation, the disregard of the provisions of the law by the regulation making authority. The Assembly was seized with procedural irregularities and has urged the Executive to follow the law while introducing such statutory Instruments.
In chapter two this are our observations Mr. Speaker. The Committee upon deliberations unanimously agreed to scrutinize the scheme funds in the reference to the provision of the Constitution of Kenya, the Statutory Instrument Act and the Standing Orders.

In this regard pursuant to the provisions of the County Assembly Standing orders 192 (3), the Committee considered the documents in respect to whether they are in accord  with the provision of the Constitution and in accordance with the provisions of the Public finance management Act, 2012 Section 116 which is the enabling Act. The Committee observed that the regulations does not infringe on fundamental rights of the Public.

Mr. Speaker Sir, upon further analysis the committee found out that the regulations did not contain a matter which in the opinion of the Committee should more properly be dealt with in an Act of the County Assembly. The creation of the Fund through the PFM Act 2012 provides that regulations may be made would better be provided for in an Act of the County Assembly. This provides enforceability and legality of the whole process.

Consequently, pursuant to section 13 (d) of the Statutory Instruments Act the Committee found out that the regulations does not Contain imposition of taxation; in this case, the regulations are not made in regard to revenue raising measures.

In addition, the committee observed that at no point do the regulations gives retrospective effect to any of the provisions therein, In respect of which the Constitution or the Act does not expressly give any such power, the regulations confines the parties involved to their established functions as per the Constitution and the County Government Act.
Mr. Speaker Sir, the Committee further found out that the creation of the scheme funds involves expenditure from the County Revenue Fund or other public revenues since the total sum of the fund and other administrative expenses will be paid from the County Revenue Fund. Members agreed that the amount of Capital Fund should be expressly provided for. On the issue, members wondered whether the allocation of funds for the same had been sanctioned by this Honorable House. Thus, plans should be put into place to ensure that finances are allocated to the fund.

Mr. Speaker Sir, the committee found out that the Regulations do not appear to make some unusual or unexpected use of the powers conferred by the Constitution or the Act pursuant to which it is made.

Since the creation of the fund is at the prerogative of the CEC member for finance, the committee found out that the regulations do not appear to have had unjustifiable delay in its publication or laying before County Assembly.

On the issue of the Regulations making rights, liberties or obligations unduly dependent upon non-renewable decisions and making rights, liberties or obligations unduly dependent insufficiently defined administrative powers, the committee found out that the powers and functions of both the administrator and the Loan Management Committee are not expressly provided for and this is a danger in regard to misuse of public funds. The Committee recommended that the functions should be duly and expressly provided for.

Further, the committee did not find any instances where the regulations:

i. Inappropriately delegates legislative powers.

ii. Imposes a fine, imprisonment or other penalty without express authority having been provided for in the enabling legislation;

iii. Appears for any reason to infringe on the rule of law; and

Inadequately subjects the exercise of legislative power to County Assembly.
Chapter three which is our recommendations Mr. Speaker Sir, upon thorough scrutiny of the amendments recommended by the Office of the Controller of Budget, the Committee proposes that:
I. Section 6 of the Staff Car Loan Scheme Fund Regulations, 2016 be amended by deleting the entire section 6 on the financial institution as the fund can be administered internally pursuant to Section 116(2) of the Public Finance Management Act and in compliance with the directive from the office of the Budget Controller and the Salaries and Remuneration Commission.

II. Section 18 of the Staff Car Loan Scheme Fund Regulations, 2016 be amended as deleting the words ‘financial institution’ and replacing with the words ‘ fund administrator’ to read ‘the responsibilities of the  fund administrator’

III. Section 18 (a)be amended bydeleting the entire sentence.

IV. Regulation 18 of the Staff Mortgage Scheme Fund Regulations, 2016 is proposed to be amended as follows by adding an additional clause immediately after clause (2) such that a new clause (3) to read “The fund administrator shall register a charge over the property financed by the money loaned from the Fund between the member of the scheme and the institution”.

V. Regulation 20 of the Staff Mortgage Scheme Fund Regulations, 2016 is proposed to be amended as follows by deleting the words ‘mortgage institution’ and replacing with the words ‘fund administrator’ respectively to read, ‘responsibilities of the fund administrator.’
Chapter four which is our conclusion Mr. Speaker, this Assembly has an enormous responsibility in legislating, representation and oversight. On these functions, this Assembly should while working within the ambits of the law, the principles of separation of powers and checks and balances, diligently deliver optimally.
In view of the foregoing, I thus urge the members to adopt the few amendments above to enable the Regulations to be gazetted for the Fund to be fully operationalized.

Finally Mr., Speaker Sir, it is my pleasant duty and privilege, to on behalf of the Committee on Delegated County Legislation to move a motion for adoption of the report.

Mr. Speaker that is the report of this committee.  Mr. Speaker and as we are all aware it has really taken quite some time and all of us know that it was because of the need of these amendments so that we can work within the law Mr. Speaker.
I therefore urge this House that we may adopt this report so that we can be able to fastrack this process, we have really gone through it as the committee and I believe we have done it properly within the law.

Mr. Speaker, I move the Motion. I request Hon. Chepsongol to second this Motion. Thank you.
Hon. Chepsongol: Seconded.
(Question proposed)
The Speaker (Hon. Chemjor): Just for record purposes, we are in 2017 and I think it should read herein now 2017 because the House is live now and not in 2016. So it will proceed as I stated to read in this motion that 2017, for your own consumption Hon. Members.  So we will pass as it is. Yes Member for Sacho.

Hon. Kipkuto: Mr. Speaker having gone through this report and having learnt from the committee that they dwelt and scrutinized it thoroughly and that even the seconder Mr. Speaker did not have anything to say. 

Mr. Speaker it is my sincere request that since I also support the report it is also good that you only put the question so that the Members can pass it because I have seen it very correct. Thank you.

The Speaker (Hon. Chemjor): Leader of Majority.

Hon. Toroitich (Leader of Majority): Thank you Mr. Speaker, as much as the mood is of the opinion that we pass this motion Mr. Speaker.

Mr. Speaker it is prudent for these Hon. Members to know that if we are going to go the same way where we only read and adopt, somebody else can sneak in some issues on the same. Mr. Speaker as much as we want this work to proceed, it is good for Members to critique and see even why the amendments were done rather than saying that the mood of the House is of the opinion that we pass.

Mr. Speaker as much as we want or these Members want to watch the address of the President of the republic of Kenya, I want to thank this committee of the delegated County Legislation for the work done. We are only sorry because the chair of the same committee passed away through some brutal murderous hands. 

We are still saying pole because he was a Member  we were relying on all the time when anything comes out that touches on Legislation or  the issues of the Law; he was a very competent Member who actually  helped.
Mr. Speaker, for those who have actually scrutinized the same,  I want to thank them because they have done a very noble job, for sure I know this money has taken time, our staff could be paying back the money and I know that they would have enjoyed this facility. It has taken time but this is the time that we want to pass it so that they can have the chance to enjoy like the way others enjoy.

 For sure this staff are the people who are going to make this Assembly go forward and for them to facilitate or to give the Members the work that these Members need, the staff should be facilitated with the mortgage so that they can live comfortably, they should be facilitated with the vehicles so that they can enjoy the fruits of their education.  
So it is a high time Members passed these amemndments because we have seen the amendments in the proposals and are up to date. I stand in support of this staff car loan and mortgage scheme fund regulation.

I would want that,  any other time such a thing comes to the Assembly Members should critique rather than rush  because maybe we can rush and someone can sneak in and other things as we had seen,  simply because we want to pass it very fast, we should be very vigilant. I support.

The Speaker (Hon. Chemjor): Hon. Purity.
Hon. Purity: Thank you. I support the report but as the Leader of Majority has said we need maybe a day to be presented with the report so that we can go through it and see what is in it but never the less the Majority Leader has said we cannot critique it, we cannot maybe say it is not right or maybe something in the report is not in order because we have not gone through it.

The Speaker (Hon. Chemjor): Hon. Purity I thought you were in the House when the report was presented to realize that it was in order on not. 
(Question put and agreed to)

Hon. Members as you are aware this was a report on amendment on a regulation, and therefore the regulation shall now go through the office of the Clerk and the Legal department to ensure that this amendments feature at the right time for the staff of this County Assembly to also enjoy by having their own cars and not look like they are working in Kawangware but they are working with Hon. Members and also enjoy the fruits of Devolution as it is the prayers of the Committee.

Hon. Members you have seen a report on the County progress for those who were not there you can also check and look at the input of the Assembly and the Hon. Members for the purposes of the campaign which is ongoing. Order Members. 

ADJOURNMENT
This House Adjourns until tomorrow at 2.30pm.

The House rose at 3.20 PM
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